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File:  CFO/27/12/2

Report to the Policy and Finance Committee

from Greg Schollum, Chief Financial Officer

Stadium Trust – Update on LATE Issue

1.
Purpose

To update the Committee on whether or not the Stadium Trust is a Local Authority Trading Enterprise (LATE); to advise the Committee of the implications of being a LATE, and to explore the options now available to the Council.

2.
Background

For the past 12-18 months there has been much conjecture as to whether or not the Stadium Trust is a LATE.

Certainly the intention when the Stadium Trust was established by WRC/WCC was that the Trust would not be a LATE.  In fact, Ministers of the Government at the time were adamant that it should not be.  However, amendments to the definition of what constitutes a LATE, since the two Councils agreed to proceed with the Stadium project, have rather complicated matters.

3.
Implications of the Stadium Trust being deemed to be a LATE

There are two main implications of the Stadium Trust being considered to be a LATE:

· The Trust will lose its tax exempt status

· The two Councils will be legally required to charge interest on the advances to the Stadium Trust, totalling $40 million.

To complicate matters further these two issues are adjudicated on by different statutory authorities – the IRD in relation to issue #1 and the Audit Office  through their audit review of legislative compliance in relation to issue #2.

3.1
Tax Status


In report 00.61 considered by the Policy and Finance Committee on 17 February 2000, I indicated that the Stadium Trust had received notice from the IRD that their tax exempt status had infact been withdrawn.  This was as a result of the IRD considering that the Stadium Trust is a LATE pursuant to the Income Tax Act.  Recent changes to the Income Tax Act mean that all LATEs are taxable irrespective of how they have previously been treated.


The implication of this is that the Stadium Trust is taxable with effect from 1 April 1999 (or perhaps 1 July 1999 if application is successfully made to the IRD by the Stadium Trust for the effective date to coincide with the start of the Stadium Trust’s financial year).


In this respect, the Stadium Trust has been working with its advisors to estimate its net taxable income for the current year.  I understand that the results of this work indicate no, or minimal tax to pay for the year.  This is because the amount of tax depreciation more than offsets any operating profits of the Stadium Trust.


I also understand that projections over the next couple of years also indicate no, or minimal tax to pay.


This means that there is some breathing space for options to be pursued before any significant taxation should be payable by the Stadium Trust to the IRD.

3.2
Charging of Interest


The Local Government Act requires Councils not to lend to LATEs on more favourable terms than those which Councils could themselves obtain from a third party.  As Councils’ advances to the Stadium Trust, totalling $40 million, are currently interest free, if the Stadium Trust is considered to be a LATE by the Audit Office the two Councils are likely to be in breach of the Local Government Act (section 594ZPA) by not charging interest on the advances.


In the past we have attempted to clarify with the Audit Office whether or not the Stadium Trust was a LATE under the Local Government Act definition of a LATE.


While it has been difficult to get a definite answer from the Audit Office the latest advice received indicates that the Audit Office think it “unlikely” that the Stadium Trust will fall within the amended LATE definition (refer Attachment 1).  For as long as the Audit Office continues to hold this view the Councils could hardly be criticised for continuing not to charge interest on advances.  Further discussions are currently underway with senior staff from the Office of the Controller and Auditor-General to ascertain their latest views given the additional legal advice now received by WRC/WCC (refer section 3.4 below).

3.3
Relationship of the two issues


The issue of whether or not the Stadium Trust is a LATE is complicated by the fact that there are two definitions of a LATE (one for Income Tax Act purposes and one for Local Government Act purposes) and two statutory bodies interpreting the respective legislation.


It is possible that we may even reach a position where one statutory body (the IRD) considers the Stadium Trust to be a LATE while the other (the Audit Office) considers it “unlikely” that the Stadium Trust is a LATE.

3.4
Additional Legal Advice Sought


Given the commonality of the two definitions (the two definitions are identical with the exception of an additional test within the income tax definition in relation to Trusts with operating subsidiary companies) officers sought additional legal advice (independent of the IRD and Audit Office) with a view to clarifying the matter.  The additional advice was sought for two main reasons:

(1)
To try and establish whether it was worthwhile challenging the IRD’s interpretation that the Stadium Trust was in fact a LATE.

(2)
To try and clarify the merits of the different interpretations of the respective LATE definitions by the IRD and the Audit Office.

The additional legal advice from Lindsay McKay (Barrister) is attached as Attachment 2.

Essentially Mr McKay concludes “that the Stadium Trust operates a trading undertaking with the intention of making a profit and is accordingly a LATE for the purposes of the current definition within the Local Government Act”  (This definition is itself contained within the definition of a LATE for Income Tax purposes).

Mr McKay goes on to say that he sees “the case for the commissioner (of Inland Revenue) in maintaining those conclusions as being very significantly stronger than the case available to the Trust in resisting them”.

On the basis of this advice from Mr McKay, any challenge to the IRD’s interpretation of the Stadium Trust being a LATE (and therefore not tax exempt) would appear to be difficult to sustain on purely legal grounds.

Lindsay McKay was also asked for his opinion on whether the Wellington Regional Council (Stadium Empowering) Act 1996 has the effect of overriding the provisions of the Local Government Act (section 594 ZPA) in relation to the charging of interest on Council’s advance of $25 million, and whether the Wellington City Council was able to take advantage of the terms of the Stadium Empowering Act in relation to their advance of $15 million to the Trust.

Mr McKay’s advice on these matters is attached as Attachment 3.

On these matters Mr McKay states that “although the issue is less than completely clear, it is in my opinion unlikely that the terms of section 594ZPA of the Local Government Act are implicitly repealed with reference to the Stadium Trust by the Stadium Empowering Act.  For this reason I think it is more likely than not that WRC continues to be subject to S594ZPA.  The Stadium Empowering Act offers no basis at all for WCC to contend that S594ZPA has no application to it”.

It is important to appreciate that Mr McKay considers the issue of whether the Stadium Empowering Act has precedence over the Local Government Act is not clear cut.  On this point he notes in paragraph 8 of his opinion, dated 17 March 2000, that (and I paraphrase) he would prefer such advice is treated as preliminary only at this stage on the basis that he might not be privy to all information relevant to the intention of Parliament when the Stadium Empowering Act was passed into law.  There would appear, therefore, to be an opportunity for WRC to further represent that the intention of Parliament when the Stadium Empowering Act was passed was to allow WRC to lend to the Stadium Trust $25 million on whatever terms and conditions as it saw fit (notwithstanding other legal requirements contained elsewhere).

If pursued successfully this would enable WRC to charge interest to the Stadium Trust at whatever percentage it chose (i.e. 0% percent interest would remain lawful).

However, the concern with this approach is the Stadium Empowering Act does not extend to covering WCC’s advance of $15 million, which would remain subject to section 594ZPA of the Local Government Act.

Therefore, even if the Stadium Trust is deemed to be a LATE, to proceed down a path of trying to lawfully charge interest on the advances of less than market interest rates (including continuing to charge 0% percent interest) could only be successful for WRC’s $25 million advance and not WCC’s $15 million advance.

As WRC and WCC are joint settlors of the Trust it is not desirable to have different conditions attaching to monies advanced from the two Councils (e.g. for WRC to charge no interest to the Stadium while WCC charges say 8% interest).  Nevertheless WRC may still wish to proceed down a path which would clarify this Council’s position and legal obligations by seeking amendment to the Stadium Empowering Act.

3.5
Summary of Current Position


In summary, the two Councils (WRC/WCC) are in a difficult position.  Both Councils and the Stadium Trust agreed to proceed with the Stadium project on some fundamental assumptions which are now in question, i.e:

· The Stadium Trust would be tax exempt

· The advances from the two Councils would be interest free

All business plans prepared by the Stadium Trust reflect those two key assumptions and external bank finance has also been successfully obtained on this basis.

In effect, the goalposts have been significantly moved, arguably onto a totally new field!  The lack of clarity around the LATE definition, the various statutory bodies involved in interpretation of the legislation, and the material impacts (tax/interest) caused by both potential changes combine to mean there is no easy solution.

4.
What are the options?


In the view of officers the following are the options currently available to WRC (in conjunction with WCC as joint settlors of the Trust):

(1)
Acceptance that tax is payable by the Trust but that interest on Council advances is not (Assuming the Audit Office continue to accept this).

The impact of this option would be tax payable by the Stadium Trust to the IRD, on the basis of assessable income in the current and future years.  This would mean the repayment of Councils’ advances would be delayed (Repayment of Councils’ advances is the last call on Stadium Trust Funds).

I understand that the payment of tax but non-charging of interest would not threaten the viability of the Stadium Trust.

(2)
Agreement by the two Councils not to appoint the majority of Trustees.

This option would remove the Stadium from within the definition of a LATE and would therefore mean the Stadium Trust should retain its tax exempt status and would also mean the Councils’ advances would remain interest free.

As noted in report 00.61 the Council has previously decided (February 1999) that “it is unwilling to relinquish its current power (pursuant to the Trust Deed) to appoint in conjunction with the WCC Trustees of the Stadium Trust”.

Notwithstanding the Council’s current policy position in respect of the appointment of the majority of Trustees officers felt it was prudent to further explore whether or not there was a mechanism which could retain effective control with WRC/WCC and yet legally fall outside of the LATE definition.  While such mechanisms do appear to be available, this option is still not favoured at this time given the public accountability issues surrounding the Councils’ advances of  $40 million.

(3)
The Stadium Trust could be encouraged to challenge the IRD’s view that the Trust is a LATE.


The advice received from Lindsay McKay (refer Attachment 2) would suggest that such a course of action is unlikely to be successful.

(4)
Pursue an amendment to the Wellington Regional Council (Stadium Empowering) Act.


Under this option the two Councils would seek an amendment to the Stadium Empowering Act to protect the tax exempt status of the Stadium Trust.  (i.e. to state clearly in the Stadium Empowering Act that the Stadium Trust was exempt from Income Tax).  In addition, amendments could be sought in an attempt to clarify the intention of Parliament to override the Local Government Act LATE definition by specifically excluding the Stadium Trust from the LATE definition.


The impact of this option, if successful, would be to remove  both the tax obligation of the Stadium Trust and the requirement for the two Councils to charge interest on their advances.  More importantly, this of course, should preserve the position as it was when the two Councils agreed to proceed with the project.

5.
Communications


The issue of the Stadium Trust potentially having to pay tax and interest on Council advances is in the public arena already.  The support of the public in seeking an amendment to the Stadium Empowering Act will be enhanced by further communication of the issue.

6.
Recommendations

(1)
That the report be received and the contents noted.

(2)
That the Committee request officers to hold further discussions with staff from the Office of the Controller and Auditor-General to ensure that, while options are being pursued, the Council will not receive any adverse audit comment.

(3)
That the Committee recommend to Council that option (4), involving appropriate amendments to the Wellington Regional Council (Stadium Empowering) Act 1996 to explicitly state the Stadium Trust is exempt from Income Tax and that the Stadium Trust is not a LATE, be pursued by officers in conjunction with the Chairman.

GREG SCHOLLUM

Chief Financial Officer

Attachment 1:
Letter from the Office of the Controller and Auditor-General dated 24 November 1999

Attachment 2:
Letter from Lindsay McKay, Barrister, dated 7 March 2000.

Attachment 3:
Letter from Lindsay McKay, Barrister, dated 17 March 2000.

